STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF TRANSPORTATI ON,
Petitioner,
VS. Case No. 07-1020

AMEC CIVIL, LLC

Respondent .
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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was convened in
this cause on Septenber 20, 2007, in Jacksonville, Florida,
before Ella Jane P. Davis, a duly-assigned Adm nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Eri k Fenni man, Esquire
Departnment of Transportation
Haydon Burns Bui l di ng
605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399

For Respondent: F. Al an Cunm ngs, Esquire
S. Elysha Luken, Esquire
Smth, Currie & Hancock
1004 DeSoto Park Drive
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

Whet her the Departnent of Transportation (Petitioner) may
declare AMEC CIVIL, LLC, (Respondent) non-responsible for 90

days and ineligible to bid on Departnent contracts during that



peri od, based upon Respondent's alleged failure to tinely submt
contract docunents and conply with contract requirenents on
Contract Nunbers 21349 and 21350 (Fi nancial Project Nunbers
209600- 1- 52- 01 and 213290-1-52-01).

PRELI M NARY STATEMENT

On January 17, 2007, the Departnment of Transportation (DOI)
notified AMEC Civil, LLC, of the Departnent’s intent to declare
AMEC non-responsi ble for a period of three nonths based upon
AMEC's failure to tinmely conply with contract requirenents on
DOT Contract nunbers 21349 and 21350.

Respondent filed a Petition for Formal Adm nistrative
Proceedi ngs, and on March 1, 2007, DOT referred the matter to
the Division of Admi nistrative Hearings.

The hearing was initially scheduled for May 3, 2007, but
was twi ce continued. All interlocutory Mtions and O ders
appear in the case file.

At the disputed-fact hearing held Septenber 20, 2007, the
style of this cause was orally anended, as set-out above, to
reflect the duty to go forward. (TR 19)

The parties stipulated that Florida Statutes (2006) apply,
in particular Sections 337.14, 337.16, and 337.164.

At hearing, Florida Adm nistrative Code Rule 14-22.0141 as
presented, was officially recognized. AMEC was granted 10 days

fromthe close of hearing to object in witing to any ot her



portions of Chapter 14-22, as presented at hearing. (TR-18-19)
No witten objection was filed, so Chapter 14-22, has been
officially recogni zed for purposes of this Recommended O der.

Petitioner DOTI presented the oral testinony of Terr
Towers, its Final Estimates Manager for District |1, and Brian
Bl anchard, its Director, Ofice of Construction. Petitioner's
Exhibits P-1 through P-10 were received in evidence. Respondent
AMEC presented the oral testinmony of Carlos Rosand, AMEC s
Proj ect Manager, and had Exhibits R-1 through R-6 admtted in
evi dence.

A Transcript was filed with the Division on Cctober 10,
2007. The parties had stipulated to 30 days thereafter for the
filing of their respective Proposed Recormended Orders. Each
party’s Proposed Reconmended Order has been considered in
preparation of this Recommended Order.?Y

FI NDI NGS OF FACT

1. Respondent AMEC Civil, LLC, is a Florida corporation
whose princi pal business is road and bridge construction.

2. DOTr is the state agency responsible for entering into
contracts for the construction, inprovenents, and nai ntenance of
state roads. DOT's |egislative authority includes preserving
the integrity of the public contracting process and determ ning

contractors non-responsible. 88 337.164 and 337.16, Fla. Stat.



(2006). The point in contention herein is DOI's January 17,
2007, Letter of Intent to Declare AMEC Non-responsi bl e.

3. This case arises fromtwo separate contracts Respondent
AMEC entered into with Petitioner DOT to construct the
i nterchange at Interstate 295 and Interstate 95 in Duval County,
whi ch construction project stretched over five years.

4. AMEC has filed no chall enge, pursuant to Section
120.57(3), Florida Statutes, to the specifications of either
contract. AMEC waived any Section 120.57(1)(e) issues with
regard to forms utilized by DOI, but which forns had not been
adopted as rules in their own right. (TR 26)

5. The interchange was conprised of two separate financi al
proj ect nunbers with two separate sets of plans, one using the
metric formof conputation and the other using the English form
of conputation. The two projects were bid together and were
conmbi ned for purposes of the total construction.

6. The contract and bid specification package incorporated
by reference the 2000 Edition of DOI's Standard Specifications
for Road and Bridge Construction, and al so included suppl enent al
specifications for each elenent. Therefore, all these itens
becane part of the contracts between the parties.

7. The construction was supposed to be conpleted in 1461

days, but suffered significant del ays.



8. DOT nmade periodic pay estimtes to AMEC on the two
separate contact nunbers. Contract No. 21349, Financial Project
209600- 1-52-01, was the smaller project, in English Units, for
whi ch DOT paid AMEC $11, 388, 417.98. Contract No. 21350,

Fi nanci al Project 213290-1-52-01 was the larger project, in
Metric Units, for which DOT paid AMEC $98, 816, 947. 85.

9. AMEC s two contracts are still open and will be cl osed
only when all clains are resol ved.

10. DOI’s contracts provide a nechanismat the end of
construction projects for a final “settling up” between the
parties, recognizing that the periodic paynents were only
estimates of quantities installed. This nmechanism handled by
DOT"s Final Estimates Office, affords the contractor and the
Agency an opportunity to make a final identification of the ful
particul ars of any paynent issues within 90 days of fi nal
acceptance. This contractual “ACCEPTANCE AND FI NAL PAYMENT”
process, found at Section 9-9 of the Supplenental Specifications
of the instant contracts, states, in pertinent part:

* * *

The Departnent will pay the estimte,
| ess any suns that the Departnment may have
deducted or retained under the provisions of
the Contract, as soon as practicable after
final acceptance of the work, provided the
Contractor has net the requirenments of (a)

t hrough (g) bel ow.
|f the Contractor fails to furnish al
requi red Contract Docunents within 90 days




of the Departnent’s offer of final paynent
or request for refund of overpaynent, the
Departnent may suspend the Contractor’s
Certificate of Qualification under the
provi sion of Florida Adm nistrative Code,
14-22.

(a) The Contractor has agreed in witing
to accept the bal ance due or refund the
over paynent, as determ ned by the
Departnent, as full settlenent of his
account under the Contract and of all clains
in connection therewith, or the Contractor,
has through the use of the Qualified
Acceptance Letter, accepted the bal ance due
or refunded the overpaynent, as determ ned
by the Departnment, with the stipulation that
hi s acceptance of such paynent or the making
of such refund does not constitute any bar,
adm ssion, or estoppel, or have any effect
as to those paynents in dispute or the
subj ect of a pending clai mbetween the
Contractor and the Departnent. To receive
paynent based on a Qualified Acceptance
Letter, define in witing the dispute or
pending claimwith full particul ar of al

itens of all issues in dispute, including
item zed anounts clainmed for all particul ars
of all itenms, and submt it as part of the

Qualified Acceptance Letter. The Contractor

further agrees, by submtting a Qualified
Acceptance Letter that any pending or future

arbitration claimor suit islimted to
those particulars, including the item zed
anounts, defined in the original Qualified
Acceptance Letter, and that he will comence
with any arbitration claimor suit within
820 cal endar days fromand after the tine of
final acceptance of the work and that his
failure to file a formal claimwthin this
period constitutes his full acceptance of
the Engineer’s final estimte and paynent.
The overpaynent refund check fromthe
Contractor, if required, wll be considered
a part of any Acceptance Letter executed.

* * *



(d) The surety on the Contract bond
consents, by conpletion of their portion of
the affidavit and surety rel ease subsequent
to the Contractor’s conpletion of his
portion, to final paynent to the Contractor
and agreed that the making of such paynent
does not relieve the surety of any of its
obl i gati ons under the bond.

* * *

(g) The Contractor has submitted the Form
FHWA- 47 (formerly known as PR 47) Record of
Materi al s and Labor on Federal -aid Projects,
to the Engineer for transmttal to the FHWA

(Enmphasi s suppl i ed)

11. Section 5-12.2 of the contracts provides, in pertinent
part :

5-12.2 Notice of Caim

5-12.2.1 Clains For Extra Wrk:
On projects with an original Contract anount
greater than $3, 000,000 within 180 cal endar
days after final acceptance of the project
in accordance with 5-11, the Contractor
shall submt full and conpl ete docunentation
as described in 5-12. 3.

12. By contract, a contractor’s claimis a pre-requisite
to filing a circuit court action, and there is a Clains Ofice
and a conplete clains resolution procedure within DOT, including
utilization of a three-nmenber D spute Resol ution Board.

13. Contrary to Contract Specification 9-9, AMEC fil ed
suit against DOT prior to final acceptance of the projects.

That | awsuit becane Duval County Circuit Court Case 03-CA-
005462. Exactly when that |lawsuit was instituted is not clear

on this record, but the prefix “03,” suggests it was filed in



2003, even before AMEC made its first formal claim (See
Fi nding of Fact 14.) DOI's Director of the Ofice of
Construction, Brian Blanchard, was not aware of any prior

i nstance of a contractor suing DOT before the issuance of a
Qualified Acceptance Letter

14. On May 5, 2006, AMEC submitted to DOI"'s Clains Ofice,
a claimdocunent, addressing both project nunbers, allegedly
pursuant to the contracts’ Section 5-12, in relation to the
i ssue of “night work.” Apparently, AVEC felt DOT had forbi dden,
or put significant inpedinments on, AMEC s doi ng “night work” on
the projects in order to speed up construction by spending nore
on | abor, so this claiminvol ved the equival ent of tinme del ays
as well as overtinme costs.

15. On July 19, 2006, DOT issued to AMEC a single “Ofer
of Final Paynment” authored by Terri Towers, District Il Final
Esti mat es Manager, for each of the two financial projects. This
letter essentially asked what bal ance AMEC woul d accept to cl ose
the contracts. In this letter, DOT acknow edged May 5, 2006, as
the date of “final acceptance of work.” The effect of DOI's
desi gnation of May 5, 2006, as the date of final acceptance was
t hat AMEC then had 180 days from May 5, 2006 (until Novenber 5,
2006), to submt any and all clains, pursuant to Specification
5-12, to DOI's Cains Ofice, while having 90 days from DOT" s

O fer of Final Paynent to submt all docunents required by the



contract and to state a bal ance AMEC woul d accept for each
project, with all the particulars, pursuant to Suppl enental
Specification 9-9. Under that contract specification, AVEC s
failure to tinely challenge the anmount(s) offered by DOT woul d
cut AMEC off fromclaimng nore than was offered and constituted
AMEC s agreenent to take the anmpbunt DOT's Final Estimates O fice
had offered on each project. Challenging the anount offered
through tinely filing a qualified acceptance with ful
particul ars woul d not have precluded paynent of any additional
anounts AMEC cl ai mred. However, within 90 days of DOI's offer,
AMEC was required either to submt a signed regul ar acceptance
of the amount offered for each project or to submt a signed
qual i fied acceptance of the anmobunt offered for each project

Wi chever type of acceptance AMEC elected to file, the contract
required, and DOT"s July 19, 2006, O fer of Final Paynent |etter
instructed, that AMEC s acceptance, the surety release, and the
FHWA- 47 formmnust be filed within 90 days of the Ofer of Fina
Paynment. It is un-refuted that either a regular acceptance or a
qgqualified acceptance is a “contract docunent.”

16. M. Towers acknow edged that the July 19, 2006, Ofer
of Final Paynment letter incorrectly referred to “Article 9-9 of
the Standard Specifications,” when it stated, "Please be advised
that this letter constitutes an offer of final paynent and is

bei ng made pursuant to and subject to all requirenents and



conditions set out in Article 9-9 of the Standard
Specifications.” However, there is no material difference, for
pur poses of this case, between that item and Suppl enent al
Specification 9-9, (See DOT Exhibit 10, show ng revision dates
and contents). Moreover, subsequent correspondence clarified
whi ch specification was involved, and no one testified that AVEC
was m sl ed or confused as to which contract specification was
bei ng i nvoked by DOT"s July 19, 2006, letter or which
specification is applicable to this case.

17. Ms. Towers testified that the Ofer of Final Paynent
is the last estimate of the total job and is the sunmary of
DOT" s whol e estinmate for each financial project.

18. DOI's Ofer of Final Paynment dated July 19, 2006,
stated, in sum “W think that we owe AMEC not hi ng on No.
209600- 1- 52- 01 and that we owe AMEC $752.63 on No. 213290- 1- 52-
01.” DOT’ s acconpanyi ng pay estimtes included categories for
item descriptions, itemnunbers, quantities, unit price and the
total paynent amount to date for each financial project nunber.
The letter, which referenced both project nunbers, requested
that AMEC, “Please sign and return the enclosed Letters of
Acceptance to this office (one for each financial project
nunber).” A formfor AMEC to fill out on each project nunber

was attached.

10



19. The DOT forms AMEC was requested to sign (one formfor
each financial project nunber) were entitled “Acceptance on
O fer of Final Paynent.” They permtted AMEC to either accept
t he final bal ance paynent offered by DOT or to disagree with the
anount offered, stating the alternative bal ance AMEC believed to
be due from DOT; stating the additional anount separately, wth
a breakdown of project nunber, pay item and dollar anount; to
acknow edge that by accepting paynent, AMEC was not subject to
any bar or estoppel, or to any effect as to those paynents in
di spute or which were the subject of a pending claim The form
al so stated in all capital letters, “NOTE: FULL PARTI CULARS OF
THE ABOVE DI SPUTE OR PENDI NG CLAIM MJUST BE SUBM TTED WTH TH' S
ACCEPTANCE LETTER.  ANY OUTSTANDI NG CONTRACT DOCUMENTS,
| NCLUDI NG THE 21- A, MJUST BE RECElI VED BEFORE THI S PAYMENT CAN BE
ALLOVED. ”

20. Bl ank Acceptance on Ofer of Final Paynent fornms, with
t he respective project nunber on each of them were attached to
the O fer of Final Paynent letter. Ms. Towers acknow edged t hat
neither the O fer of Final Paynment letter, nor the attached
forms upon which AMEC was expected to item ze the anounts still
in dispute, bore the specific words “qualified acceptance

letter,” a termused in Supplenental Specification 9-9 (see
Finding of Fact 10) or the term*“qualified letter of

accept ance.”

11



21. Behind the Acceptance on Ofer of Final Payment form
for the English project/contract, which the July 19, 2006, Offer
of Final Paynent letter requested that AMEC fill-out, were DOT' s
final audit, or accounting of, the anounts the Final Estinates
O fice believed were owed by DOT to AMEC for the English
proj ect/contract nunbers. Behind the Acceptance on Ofer of
Fi nal Paynment forns for the Metric project/contract, which the
July 19, 2006, O fer of Final Paynment |letter requested that AVEC
fill-out, were DOI"s final audit, or accounting of, the anmounts
the Final Estimates O fice believed were owed by DOT to AMEC for
the Metric project/contract nunbers.

22. A “21-A" is a surety release form An “FHWA 47" is a
formrequired by the Federal H ghway Adm nistration for rel ease
of funds on a federally-funded project, such as the two projects
in the instant case. It is un-refuted that each of these forns
qualifies as a “contract docunment.” A blank DOT-approved 21-A
formand a bl ank FHWA-47 form were supposed to be attached to,
and transmtted to AMEC, with DOT's July 19, 2006, Final Ofer
of Paynment letter, but these forns were not attached.

23. On August 16, 2006, AMEC acknow edged receiving DOT’ s
O fer of Final Paynent |etter on August 9, 2006.

24. On August 31, 2006, DOT responded that, due to nmailing
problens, the tinetable for AMEC to submt the required contract

docunents was adjusted to 90 days from August 7, 2006. This

12



response date for AMEC woul d have been Novenber 7, 2006. DOT's
August 31, 2006, letter re-stated that the FHWA-47 form and the
Surety Release (Form 21-A) also nust be submtted with the
response.

25. Having received nothing fromAMEC in response to the
July 19, 2006, O fer of Final Paynment, the Final Estimnmates
O fice, on October 11, 2006, sent AMEC a Notice of M ssing or
| nconpl ete Contract Docunents, advising that 60 days had el apsed
since DOT"s O fer of Final Paynment. DOT routinely sends this
type of letter to alert contractors that the 90 days fromthe
O fer of Final Paynment in which to submt their regular
acceptance or qualified acceptance and required contract
documents is running out. The letter to AMEC al so specifically
named the 21-A and FHWA-47 forns. |If the tinme provided by
Specification 9-9 runs out without a challenge to the anount
of fered by DOTI, then the contractor |oses the opportunity to
contest the anmount offered. Therefore, when contractors receive
DOT’ s Notice of Mssing or Inconplete Docunents |etter, they
usual |y comruni cate with DOI"s Final Estimates O fice or
ot herwi se coordinate the submttal of the appropriate m ssing
docunents within the remaining 30 days allowed. DOT s
Cctober 11, 2006, l|etter contained boilerplate | anguage warni ng
AMEC that its certificate of qualification to bid could be

suspended for failure to submt the necessary docunents.

13



26. On Cctober 30, 2006, AMEC submitted to DOT"'s C ai s
O fice a second claim again addressing both project nunbers,
and all egedly pursuant to Contract Section 5-12, on all
remai ni ng i ssues besides the night work i ssue which had been
rai sed on May 5, 2006. (See Finding of Fact 14.)

27. The supporting docunments for AMEC s two cl ai ns
constitute 10 | arge not ebooks, observed at final hearing but not
admtted in evidence. AMEC s Project Engineer testified that
there were also five or nore boxes of paper related to inpact
delay. It is not clear whether these boxes were or were not
sent to DOT"s Clains Ofice with the two clains.

28. O Novenber 1, 2006, AMEC sent DOT a |letter headed
“Qual ified Acceptance”, stating:

This will acknow edge recei pt of your
| etter dated August 7, 2006, and a copy of
the Departnent’s O fer of Final Paynent. W
agree to accept $752.63 paynment as the
amount due to us under said contract with
t he understandi ng that acceptance of such
paynent shall not constitute any bar,
estoppel s, or have any effect as to those
paynents in dispute or those matters which
are the subject of a pending claimor
| awsui t .

The matters which are the subject of
pending clains and |awsuits are hereby
adopted by reference. The lawsuit is styled
AMEC G vil, LLCv. State of Florida,
Departnent of Transportation, Duval County
Circuit Court, Case No: 03-CA-005462. The
Departnment is in possession of the conplaint
and ot her pleadings, as well as matters
obt ai ned through di scovery. The docunents

14



are extrenely vol um nous and too burdensone
to attach to this letter. Al pending

cl ai ms have been certified and submtted to
the Departnent. Many of these clains have
al ready gone through the DRB process. The
Departnent is aware of all of AMEC s

| awsuits and pending clains, in regard to
whi ch AMEC reserves all of its rights.

29. “DRB’ stands for “Dispute Resolution Board.” AMEC had
provi ded a copy of the vol um nous documentati on supporting its
two clains (see Finding of Fact 27) to each of the three nenbers
of the DRB as well as to DOI's Clains Ofice.

30. Terri Towers testified that AMEC s Novenber 1, 2006,
letter to the Final Estimates O fice was not sufficient to
constitute a Qualified Acceptance Letter, because it incorrectly
incorporated a lawsuit and the |lawsuit’s pl eadi ngs and
referenced DO’ s possession of a circuit court conplaint, and
because it did not give a separate dollar anmount for each of the
two respective financial project nunbers. Brian Blanchard,
Director of Construction, also testified that AMEC s letter was
unaccept abl e for conpliance with Suppl enental Specification 9-9,
because the letter did not give the Departnment a high-level view
of the item zed anobunts in dollars and tine. Both DOT w tnesses
wer e concerned because AMEC had provided no breakdown of the
dol | ar anmbunt AMEC was still requesting for each respective

proj ect/contract. The purpose of Specification 9-9, is to cut

of f any additional requests for paynent, clainms, anendnents to

15



clainms, or lawsuits that could raise the dollar anpunt specified
in the qualified offer of acceptance. The statenent of
particulars would Iimt how clains m ght nove noney demands
around. In short, a qualified acceptance letter is designed to
work as a final cut-off of demands, and AMEC s subm ttal was
uncl ear and m ssing two respective “bottomlines.”

31. M. Towers testified that DOT woul d have accepted from
AMEC the filled-in Acceptance on Ofer of Final Paynent forns
she had enclosed with her July 19, 2006, O fer of Final Paynment
letter (see Findings of Fact 19-21); would have accepted a
summary of the 10 three-ring binders submtted with the two
cl ai ms; probably woul d have accepted the equival ent information
in another format; and woul d even have accepted AVEC s
Novenber 1, 2006, Qualified Acceptance Letter, provided AMEC had
submtted the final separate totals (balances) it clainmed on
each project and the supporting particulars for each anmount by
pr oj ect .

32. M. Blanchard understood the concept AMEC was
attenpting to use in its Novenber 1, 2006, letter of

“iIncorporation by reference,” but stated that the goal of an
acceptance or qualified acceptance letter to the Final Estimates
O fice, as required by 9-9, was to avoid overl aps and redundancy

and to limt amounts cl ai ned, and accordingly, AMEC s vague

Novenber 1, 2006, incorporation by reference was unacceptabl e.

16



33. AMEC s Novenber 1, 2006, letter referred to “lawsuits”
and “clainms’ in the plural. It left Ms. Towers unsure about
whet her the final anpbunt AMEC was seeking was included in the
 awsuit named and further unsure about how the two clains were
related to that [awsuit or possible other lawsuits. M. Towers
did not consult DOI's | egal staff about the status of any
| awsuits, but there is no certainty that even if she had
consulted DOT’s Legal Section concerning the | awsuit
specifically named in AMEC s Novenber 1, 2006, letter, she would
have gotten a current “bottomIline” dollar anpunt requested for
final paynment on each project

34. M. Towers knew AMEC had filed clainms on May 5, 2006,
and Cctober 30, 2006, but she did not take it upon herself to go
to DOI's Claims Ofice in the sanme building and try to anal yze
all AMEC s cl ai mdocunents, either as they had exi sted when they
had been submitted or as they may have been nodified over tine.
She t hought that at |east one paynent of about $50, 000, was
about to be made by DOT upon negotiations that had occurred
since May 5, 2006, (ultimately, $50,000 was actually paid to
AVMEC in m d-2007), but how on-goi ng negotiations m ght have
affected the bal ance AVEC was willing accept for the respective
projects 90 days past August 7, 2006 (Novenber 7, 2006), was not
up to Ms. Towers to ferret out. AMEC was required to clarify

t hese amounts in witing and sign-off on them
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35. At hearing, AMEC s Project Engineer testified that
each of AMEC s two clains constituted “all particulars.” He
al so stated that both clains were covered in the single-
referenced lawsuit. He further testified that AMEC s May 5,
2006, claimclearly demanded a bal ance of $18, 164, 105.00. This
anount is supported by the exhibit related thereto. However,
t he October 30, 2006, claimwas divided into at |east four
sections, and al though each section was total ed, the reader
woul d have to add together the several sections’ bottomlines to
get the total $51,534,615.00 clai manount. Therefore, it
appears that only with such addition would even the DOl C ai ns
O fice be able to discern the fiscal extent of AMEC s second
claim Mreover, the two clains AVEC had attenpted to
i ncorporate by reference in its Novenber 1, 2006, letter
contai ned at | east one cross-over or redundancy. AMEC
cal cul ated a bonus anobunt intoits May 5, 2006, claimand |isted
t he same bonus in the October 30, 2006, claimw th a caveat to
the effect of “DOI, don't pay us a second tinme if you paid us
under the first claim” This bonus redundancy constituted a
potential five-mllion dollar overlap of the two clains. AMEC s
Proj ect Engi neer did not know if there were any ot her
duplications within AMEC s two clains. Finally, the two clains

each conbi ned material concerning both project/contract nunbers.
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36. M. Blanchard had | ooked at the two clains only in
preparation for hearing, but he had noted a | ot of duplication,
“over-accounting,” overlap, and redundancy, and testified that
Suppl enental Specification 9-9 was designed to weed out such
problens by requiring that the contractor list a total bal ance
cl ai med for each project.

37. M. Towers testified that AMEC did not provide the
three required contract docunents (a sufficient qualified
acceptance letter, Form21-A, and Form FHWA-47) within 90 days
of August 7, 2006 (Novenber 7, 2006).

38. On Novenber 16, 2006, Ms. Towers notified AVEC that
AMEC s Novenber 1, 2006, letter was materially unacceptabl e,
stating that the letter failed to conply with Suppl enent al
Specification 9-9 (a)-(g) and:

The Qualified Acceptance Letter
submtted by AMEC materially failed to neet
t he express requirenents set forth in
Suppl enental Specification 9-9, of the
Contract as previously stated. Specifically
AMEC requested to have “matters which are
t he subject of pending clains and | awsuits
adopted by reference.” AMEC cited “Case No.
03- CA-005462” and stated that “the
Departnment is in possession of the conplaint
and ot her pleadings.” Are the pending
clains referenced by AMEC included in the

cited Case No. 03-CA-005462? AMEC nust
clearly provide the particulars, regarding

dol I ar anount, all issues and tine being
requested in order to have the Qualified
Acceptance Letter properly processed. In

addition, as requested in the Ofer of Fina
Payment letter, AMEC nust provide the

19



properly executed Form 21-A (Affidavit as
noted in (c) and (d) above) and Form FHWA- 47
(as noted in (g) above). (Enphasis supplied)

39. The enphasi zed | anguage explicitly stated DOI' s
problemw th reconciling AMEC s multiple claims with a single
| awsuit as described within AMEC s Novenber 1, 2006, Qualified
Acceptance letter. The rest of DOI’s Novenber 16, 2006, letter
al so clearly enunerated the remai nder of what was required under
Suppl enental Specification 9-9 (a) through (g), and again |isted
the m ssing 21- A and FHWA-47 for ns.

40. DOT's Novenber 16, 2006, letter also stated that
AMEC s failure to conply with 9-9, within the 90 days provi ded
in 9-9, was sufficient for DOT to i nvoke Rul e 14-22.012, to
suspend the contractor’s certificate of qualification, and if
the certificate of qualification were already suspended, DOT
woul d i nvoke Florida Adm nistrative Code Rul e 14-22.0141(a) and
Section 337.16(2)(c), Florida Statutes, to declare the
contractor non-responsi ble. The | anguage concerni ng non-
responsi bility was apparently suggested by DOI's Legal Section.

41. DOT's Novenber 16, 2006, letter closed with the

| anguage, “As 90 days have al ready passed, please provide the

docunentation as requested in the Ofer of Final Paynment wthin
14 days fromreceipt of this letter so we nay process the

pendi ng paynent." (Enphasis supplied)
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42. On Novenber 16, 2006, DOT was still seeking 21-A and
FHWA- 47 forms, even though DOT now viewed t he bal ances DOT had
offered on July 19, 2006, as uncontested, due to AVEC' s failure
to tinely submt a qualified acceptance letter with sufficient
particul ars.

43. AMEC did not return the executed 21-A and FHWA-47
forms within 14 days of DO’ s Novenber 16, 2006, letter, so on
January 17, 2007, DOT issued its Notice of Intent to Declare
Non- Responsi bl e, which is the subject of the instant case. DOT
sought to decl are AMEC non-responsi ble for only 90 days, since
theirs was a first offense.

44, DOT's January 17, 2007, letter cited AMEC s failure to
submt an Acceptance Letter, Form 21-A, and FHWA-47, within 90
days of August 7, 2006.

45. DOI's January 17, 2007, letter stated that the
determ nation of non-responsibility would beconme "concl usive"
if, within 21 days, AMEC did not either submt the required
contract documents or request an administrative hearing.

46. The decision to cite AMEC as non-responsi bl e was nade
by Brian Bl anchard, Director of Construction, after consultation
wi th enpl oyees of the Ofice of Construction, District 11
personnel, the Chief Engineer, and DOT | egal staff, but the

January 17, 2007, letter was signed by DOI" s Chi ef Engineer.
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47. On February 14, 2007, DOT received a letter dated
February 13, 2007, fromAMEC, entitled “Cfer of Final Paynent.”
AMEC s February 13, 2007, letter incorporated by reference
AMEC s Novenber 1, 2006, letter as its Qualified Acceptance
Letter. The letter dated February 13, 2007, attenpted to
incorporate both clainms into the only naned | awsuit, but it also
referred to actions both prior to, and since, each of AMEC s
clainms had been filed. The letter again stated that “As the
Department is fully aware, the docunentation requested by the
Departnment in the lawsuit is already within the Departnent’s

possession, and constitutes several hundred boxes. The C ains

t hensel ves, also within the possession of the Departnent,
conprise over ten three-inch ring binders, which included
detailed item zation and docunentation.” (Enphasis added.)
Thi s | anguage only further conplicated and underm ned any
attenpt to incorporate other materials by reference.

48. Attached to AMEC s February 13, 2006, letter was a
conpl eted FHWA-47 Form and a conpl eted Form 21-A. February 14,
2006, when the letter was received by DOT’s Final Estinmates
O fice, was 191 days after the Ofer of Final Paynent (see
Fi ndi ng of Fact 24, counting from August 7, 2006); 90 days after
DOT" s Novenber 16, 2006, letter requesting that the executed

forms be filed within 14 days; and 28 days after DOI' s
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January 17, 2007, letter gave AMEC another 21 days to submt the
forms.

49. On February 21, 2007, one of Ms. Towers’ subordi nates
sent AMEC a |l etter acknow edgi ng the February 14, 2007, receipt
of AMEC s letter. This DOT letter referenced both contract
nunbers and both project nunbers and requested that AVEC fill
out and submt an attached two-page Acceptance on O fer of Final
Paynment form (see Findings of Fact 19-20) on Project 213290-1-
52-01. Only the second page of the two-page Acceptance on Ofer
of Final Paynment form for Project 209600-1-52-01 was attached.
The letter also stated that Form 21-A, which had been received
with AMEC s February 14, 2007, letter, was unacceptabl e because
t he acconpanyi ng power of attorney did not grant the proper
authority to execute consents.

50. No testinony was presented at hearing concerning the
sufficiency vel non of the 21-A form subm tted by AMEC on
February 14, 2006.

51. The nost common procedure DOT enpl oys when a
contractor fails to conply with 9-9 or other DOT requirenents in
the execution of a contract is one in which a pre-qualified
contractor is declared “not qualified,” or “de-certified.” That
procedure, technically called a “suspension of qualification,”
renders the previously pre-qualified contractor ineligible to

bid on DOT projects.
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52. However, pursuant to Florida Adm ni strative Code Rul e
14-22.0141, a contractor who wishes to bid for the perfornmance
of construction contracts |ess than $250, 000, or to work on any
DOT nmai ntenance project is presuned to be a responsi bl e bi dder
unl ess DOT determ nes good cause exists to decl are the
contractor non-responsible.

53. There was credible testinony herein that, in order to
prevent a de-certified contractor from “subbing” or “supplying”
on a DOT contract while disqualified, DOT uniformy foll ows-up
its de-certification to bid with a determnation that the de-
certified contractor is also “non-responsible.”

54. The credible testinony herein also shows that DOT has
de-certified at |least two contractors who failed to tinely
submt Letters of Qualified Acceptance after a job was
conpl eted. \Whether or not these particular contractors also
wer e decl ared non-responsible is not in this record.

55. Wen DOT entered its intent to declare Respondent AMEC
non-responsi bl e on January 17, 2007, AMEC had not been pre-
qualified with DOT since May 2004, and AMEC has not applied for
pre-qualification/certification with DOT since May 2004. A
settl enent agreenment regarding resolution of AMEC s pre-
qualification application from 2004, indicates that DOl agreed
that “[n]o further action will be taken by the Departnent in

relation to the May 26, 2004, Application for Qualification.”
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56. Since 2004, AMEC al so has not attenpted to obtain any
DOT bid docunents for construction projects of |less than
$250, 000, for which a contractor need not be pre-qualified, and
has not attenpted to “sub” or to do mmintenance work on any DOT
project. AMEC s Project Engineer testified that AMEC has no
current intent to apply for jobs with such a | ow financi al
return.

57. However, absent a de-certification or declaration of
AMEC as non-responsi ble, AMEC remains eligible at any tinme to
apply for certification or to apply for the low financial return
work that does not require pre-certification.

58. DOI's Construction Director, Brian Blanchard, nanages
the State’s 2.5 billion dollar work program and testified that
the integrity of the bidding process depends upon treating al
contractors alike, and therefore, AMEC should be decl ared non-
responsi bl e because it did not nmeet the contract requirenents
that all other contractors had to neet, such as the tinely
filing of its final acceptace figures and the appropriate forns
in compliance with a contract specification.

59. On or about March 1, 2007, AVEC filed its petition for
formal hearing herein, and the case was referred to the D vision
of Adm nistrative Hearings. DOl has not challenged the

timeliness of the petition.
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CONCLUSI ONS OF LAW

60. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng, pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes (2007).

61. The duty to go forward and burden of proof is upon

DOT, which seeks to change the status quo. See Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981). Pursuant to Section 337.167 (1), de-certification is not
equi val ent to revocation of a license, and it is concluded here
that a declaration of non-responsibility also is not equival ent
to revocation of a license. Therefore, the standard of proof
herein is “by a preponderance of the evidence.”
62. Suppl enental Specification 9-9, quoted in Finding of
Fact 10, is adopted by reference here. Although that
specification only provides for de-certification, the statutes
and rules permt a declaration of non-responsibility.
63. Section 337.16(2), Florida Statutes, provides, in
pertinent part:
[ T] he departnent, for good cause, may
determ ne any contractor not having a
certificate of qualification nonresponsible
for a specified period of time or nmay deny,
suspend, or revoke any certificate of
qualification. Good cause includes, but is
not limted to, circunstances in which a

contractor or the contractor’s officia
representative:
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(c) Fails to conply with contract
requi renents, in terns of paynent or
performance record, or to tinmely furnish
contract docunments as required by the
contract or by any state or federal statute
or regqul ation; (Enphasis supplied)

64. Florida Adm nistrative Code Rule 14-22.0141, which
i npl ements this statute, provides in pertinent part:

(1) Contractors who wish to bid for
t he perfornmance of construction contracts
| ess than or equal to $250, 000, or any
mai nt enance contracts, are presuned to be
responsi bl e bi dders unl ess t he Depart nent
deterni nes that good cause exists to declare
t he contractor non-responsi bl e, which shal
i nclude the foll ow ng:

(a) One of the circunstances specified
in Section 337.16(2), Florida Statutes,
occurs;

(e) The contractor failed to conply
with contract requirenents, or failed to
foll ow Departnment direction in the execution
of the contract;

(j) Wien the Departnent determ nes
t hat any other circunstance constituting
“good cause” under Section 337.16 (2), F.S.,
exi sts.

* * *

(2) Determ nation of Contractor Non-
Responsi bility. The Contractor will be
determ ned to be non-responsi bl e and
ineligible to bid on Departnent Contracts
for a period of tinme, based on the
seriousness of the deficiency.
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(a) Exanples of factors affecting the
seriousness of the deficiency.
1. Inpacts on project schedul e,
cost, or quality of work;
2. Unsafe conditions are all owed
to exist;
3. Conplaints fromthe public;
4. Delay or interference with the
bi ddi ng process;
5. The potential for repetition;
6. Integrity of the public
construction process; and
7. The effect on the health,
safety, and welfare of the
publ i c. (Enphasi s suppl i ed)

65. Florida Adm nistrative Code Rule 14-22.012 addresses
only de-certifications, but DOT submts that rule is
instructional for this non-responsibility case, because the
situations and actions are anal ogous. Therein, sub-paragraph
(b)(1) states that a suspension of 90 days shall occur for pre-
qual ified contractors who fail to tinely provide contract
docunment s.

66. Section 337.164, Florida Statutes, states:

Recogni zi ng that the preservation of
the integrity of the public contracting
process of the departnent is vital to the
devel opnent of a bal anced and effici ent
transportation systemand is a matter of
interest to all the people of the state, the
Legi sl ature determ nes and decl ares that:

(1) The procedures of the departnent
for bidding and qualification of bidders on
departnent contracts exist to secure the
public benefits of free and open conpetition
and to secure the quality of public works.

(2) The opportunity to bid on
departnent contracts or to supply goods or
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services to the departnent is a privilege,
not a right.

To this end, it is the intent of the
Legislature to provide sufficiently broad
authority to the departnent to ensure the
integrity of its public contacting process.

67. AMEC submits the follow ng propositions: (1) That
AMVEC does not neet the definition of “contractor” under Section
337. 165, because AMEC has neither “bid” or “applied to bid”;

(2) That because Rul e 14-22.0141 addresses only “contractors who
wi sh to bid” and AMEC does not wish to bid, that rul e does not
apply to AMEC, (3) That contract Specification 9-9 lists only
the penalty of de-certification, and accordingly DOl cannot

decl are AMEC “non-responsible”; (4) That, in the present
situation, the appropriate and required information was tinely
provi ded by AMEC, but the information just was not put on the
appropriate Acceptance on O fer of Final Paynent form provided
with DOI"s July 19, 2006, Ofer of Final Paynent (see Findings
of Fact 18 and 21), and that AMEC s incorporation by reference,
of vol um nous docunents associated wwth AMEC s two pendi ng
clainms plus the circuit court case citation, in a separate
November 1, 2006, letter |abeled “Qualified Acceptance,” was
sufficient to conply with Specification 9-9, which uses the term

“qualified acceptance letter,” and which does not use the term

“acceptance on offer of final paynent"” or “total”; and (5) that

29



DOl s January 17, 2007, notice of intent to declare non-
responsi bl e was sel ective enforcenent, used by DOT as | everage
inthe parties’ circuit court case, because the portions of the
Novenber 16, 2006, and January 17, 2007, letters concerning the
“non-responsi bl e” declaration were drafted by DOTI"s | egal staff,
Wi t hout any precedent.

68. AMEC s first three argunents (“not a contractor”, *“not
a contractor wishing to bid”, and “exclusivity of contract
specification penalty”) are without nerit. AMEC admts it is
the “contractor” pursuant to the existing interchange contracts
bet ween the parties. DOT cannot be expected to “get inside the
head” of every corporate contractor to determne if that
contractor will ever, in the future, “wish to bid.” Just as a
statute nust be construed in a reasonable manner so as to avoid

absurd results (see State v. Webb, 398 So. 2d 820 (Fla. 1981)),

so nust rules. Finally, just because Suppl enental Specification
9-9 only threatened de-certification as a penalty, DOT is not
required to ignore applicable statutes and rules and restrict
itself to the contract specifications when it admnisters State
contracts and addresses the contractors it enploys. Herein, the
quoted statutes, rules, and contract terns all apply to AMEC
69. There are two branches to AMEC s fourth argunent.
Both are related to DOT"s answers to AMEC s interrogatories.

Interrogatory No. 1 requested a detailed statenent of DOT’ s
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basis for its January 17, 2007, declaration of non-
responsibility. As part of a much |onger answer, DOT responded
“ AMEC had not submtted the proper forns or item zed the
total amount clainmed in a Qualified Acceptance Letter.” In
response to AMEC s Interrogatory No. 4, DOT responded, in
summary, that it agreed it could not require AMEC to use its
“Acceptance on O fer of Final Paynment" fornms (see Findings of
Fact 19-21), but it did require the substance of the form

70. First, there is no significant difference between
these interrogatory answers and the DOT witnesses’ testinony at
hearing, nor are these interrogatory answers and the testinony
contrary to contract specifications or any of the correspondence
between the parties. Wiile AVECis entirely correct that the
word “total” does not appear in Specification 9-9, the overal
t hrust of that specification and of all DOI's correspondence was
t hat AMEC was expected to provide “item zed anounts” for each
proj ect nunber. These anmounts had to be stated so that DOTI’ s
Final Estinmates O fice could rely upon themas being truly fina
clains for each project, nmuch as an insurance conpany sets up
reserves agai nst outstanding accident clains, and so that the
final finite anmount requested by the contractor could be
anal yzed by DOT for paynent and/or negotiation, ultimately
| eading to a close-out of the contract file(s). Likew se, even

t he truncated portion of DOT"s full answer to Interrogatory No.
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1, clearly does not onit DOI's view that, in addition to

“item zed anounts,” certain mandatory fornms were required of
AMEC and that AMEC was being hel d non-responsible for not tinely
subm tting those forns.

71. Specification 9-9 states that a contractor can be de-
certified for failure to follow DOTI"s instructions in the
execution of a contract. The letters of instruction by DOT were
clearly ignored by AVEC.

72. Ms. Towers’ July 19, 2006, witten instructions were
to submt item zed anounts by project/contract nunbers. (See
Fi nding of Fact 18). |If anything, the blank forns nade these
instructions even clearer. (See Finding of Fact 19). W thout
determ ni ng whether or not a total on each project/contract was
absol utely necessary to conply with 9-9, it is concluded that
DOT was clearly entitled to seek “item zed anmounts” (the term
specifically used in 9-9) by various conponents wthin each
proj ect nunber. Each of AMEC s two cl ai ns comm ngl ed conponents
of the two project nunbers. The Novenber 1, 2006, AMEC letter
did not item ze any anounts. Therefore, that letter’s attenpt
to incorporate the two clains, each claimconbining the two
projects, still did not provide any “item zed anounts” by
project nunber. That was one material flaw in the Novenber 1
2006, and the February 13, 2007, proposed “qualified

accept ances”.
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73. The second branch of AMEC s fourth argunent is a non-
issue. Legally, AMEC waived any Section 120.57(1)(e) issues
with regard to whether or not the Acceptance on Ofer of Fina
Payment formconstituted a “rule” or should have been adopted as
arule. (See Prelimnary Statenent). Factually, thisis not a
situation of DOT arbitrarily requiring a specific form DOT did
not require that AMEC use its Acceptance on Ofer of Fina
Payment fornms. (See Finding of Fact 31.) 1In fact, as AMEC i s
quick to point out, DOI's answer to AMEC s Interrogatory No. 4
states that DOT believes it cannot require that contractors use
that specific formbut can require that contractors submt the
subst ance of the form

74. The evidence shows that DOI's Final Estimates Ofice
probably woul d have accepted a reasonabl e i ncorporation by
reference, with m niml supporting docunentation on each
proj ect, provided AMEC had broken down the disputed anounts into
the two separate project nunbers. Based on the evidence
presented (see Findings of Fact 35-36), DOT might have regretted
such leniency, but use of a printed formfor the bal ances
clai med was not required. Non-use of a standardized formis not
a genuine issue herein. What does nmatter here is that the
clains thensel ves, even if incorporated by reference, did not

break the bal ance cl ai mred by AMEC down by project nunber, so
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”

AMEC did not provide “item zed anounts,” the termused in
Speci fication 9-9.

75. The remainder of AMEC s fourth argunent seens to be
that it is up to DOI's District Il Final Estimates Ofice to
sift through volum nous papers in other offices of DOT in order
to determ ne what are “the particulars” of a contractor’s
qual i fied acceptance, before DOT can cl ose out a contract, and
that the contractor is not required to tinely submt either a
regul ar acceptance or qualified acceptance that neets DOI' s
instructions by contract or by letter. This interpretation is
inconsistent with the clear |anguage of Suppl enent al
Specification 9-9 and DOI's O fer of Final Paynent.

76. Suppl enental Specification 9-9 clearly requires that
specificity “in the particulars” of any disputed amount is
required fromthe contractor and that the specificity
requi renent is designed to prevent any further clains or claim
anmendnents after the di sputed anbunt and supporting particul ars
have been presented. AMEC s Project Engineer’s testinony is
insufficient to show that even with a diligent search “upstairs

and downstairs and in ny lady s chanber,” as it were, M. Towers
coul d have deci phered AMEC s respective bal ances to resolve the
two projects. Therefore, DOT could reject AMEC s Novenber 1,

2006, and February 13, 2007, letters as qualified acceptance
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letters. The second material flawin AMEC s Novenber 1, 2006,
and February 13, 2007, letters was the |lack of particulars.

77. Specification 9-9 clearly states the contractor nust
submt either the regular acceptance or the conpliant qualified
acceptance wthin 90 days of the Ofer of Final Paynent. AMEC
did not do either. It is un-refuted that the 21-A and FHWA- 47
forms are “contract docunents” that nust be subm tted under DOT
direction; that direction of when to submt themwas repeatedly
given by DOT; and that the dates required by DOT for filing them
were repeatedly m ssed by AMEC.

78. It is not necessary to bel abor whether Form 21-A, when
finally submtted on February 14, 2007, was conpliant. The
evidence is clear that AVEC did not tinely (by Novenber 7,
2006,) or by any other date instructed by DOI, submt any
variety of the 21-A or FHWA-47 fornms. It is also clear that
AMEC did not tinmely submt either a regular or qualified
acceptance letter which was materially conpliant with
Suppl enent al Specification 9-9. AMEC thereby rendered itself
subj ect to being decl ared non-responsi bl e under the cited
statutes and rul es.

79. Finally, AVMEC s fifth argunent, that DOI's intent to
decl are AMEC non-responsible was related to the parties' |awsuit

sinmply because DOTI's | egal staff contributed to the contents of
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DOT" s November 16, 2006, letter, is pure speculation. No
credi bl e evidence to that effect was presented.

80. AMEC s corollary argunent that this was sel ective
prosecution on a theory that "there have been no prior
decl arations of non-responsibility separate from de-
certifications and therefore the non-responsi ble declaration in
this case nust have been sel ective prosecution due to the
parties' lawsuit,” is not supported in fact. Wile admttedly
not identical, there have been simlar declarations of non-
responsi bility which are discussed in Findings of Fact 51-54.
AMEC s fifth argunent also is not supported in |aw, because the
instant case is not, strictly speaking, a case of first
i npression. Although the declarations as non-responsible in the

cases of CPWEnterprises, Inc. d/b/a Cherokee Construction

Conpany v. DOT, DOAH Case No. 03-1253 (RO 9/18/03; FO

12/02/03), and Larry Holley Tree and Lawn Spraying, Inc. v. DOT,

DOAH Case No. 02-3373 (RO 3/11/03; FO 4/24/03), were not based
on failure to submt a Letter of Qualified Acceptance after a

j ob was conpleted, DOT did, therein, successfully declare those
contractors “non-responsi ble,” without a concurrent de-
certification.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of

Law, it is
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RECOMVENDED t hat the Departnent of Transportation enter a
final order ratifying its January 17, 2007, declaration of AVEC
as non-responsi ble for 90 days, the 90 days to run fromthe date
of the Final Order.

DONE AND ENTERED this 18th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

fif i

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 18th day of January, 2008.
ENDNOTE
1/ One Proposed Recommended Order was filed three days |ate,

but has been consi dered, anyway.

COPI ES FURNI SHED

Eri k Fenni man, Esquire

Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399
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F. Alan Cunmm ngs, Esquire
S. Elysha Luken, Esquire
Smith, Currie & Hancock
1004 DeSoto Park Drive

Tal | ahassee, Florida 32301

Janes C. Myers, Cerk of the Agency Proceedi ngs
Department of Transportation

Haydon Burns Building, Miil Station 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Al exis M Yarbrough, General Counsel
Departnment of Transportation

Haydon Burns Building, Mail Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

St ephani e Kopel ousos, Secretary
Department of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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